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394 UNITED STATES vs. MAYOK, &c, OF BURLINGTON. 

Circuit Court of the United States for the District of Iowa. 
January Term 1863. 

THE UNITED STATES ex rel. LEARNED VS. THE MAYOR AND COUNCIL 
OF THE CITY OF BURLINGTON. 

The Federal Courts have jurisdiction and power to issue the writ of mandamus to a 
municipal corporation to compel it to perform its duty, although such duty is 
created and enjoined by state law alone. 

An agreement to levy a special tax cannot be implied from an ordinance making it 
the duty of the City Council " to provide means to meet the payment" of a de- 
signated debt when the same may become due. 

A City Council has no power to levy taxes not expressly authorized by its charter 
or the law. Hence, where by the charter of a city it is provided that no greater 
tax than one per centum shall be levied for any one year, and this maximum 
rate is actually levied, a mandamus will be refused even to a judgment-creditor 
to compel the city to levy a greater tax, or even to levy a specific tax to pay his 
judgment. 

Miller, J. — The plaintiff having recovered against the City of 
Burlington a judgment in the District Court of the United States 
for the State of Iowa, and having issued execution which was 
returned nulla bona, applied to that Court for a writ of mandamus, 
requiring the Mayor and Aldermen of said city to levy a special 
tax for the payment of said judgment. The cause being of that 
class which, by the act creating this Court, is transferred into it, 
the application is now made here for the peremptory writ. 

The defendants, who have been served with notice, make answer 
under oath to the information, and set up, substantially, the fol- 
lowing reasons why the writ should not be granted : 

1st. That the Courts of the Federal Government have no juris- 
diction to issue a writ of mandamus to persons whose functions 
are created by state law, such officers being responsible alone to 
state authority, so far as this writ is concerned. 

2d. That there is nothing in the ordinance or contract, by which 
the debt was created, which requires that any specific tax shall 
be levied for the payment of this debt. 

3d. That by the charter of the city of Burlington, no greater 
tax than one per cent, per annum can be levied on the taxable 
property of the city, and that the authorities have levied a tax of 
that amount for the present year. 
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The plaintiff objects, by way of demurrer, to the sufficiency of 
the matters thus set up in the answer, which may be treated as 
standing in the place of a return to an alternative writ. 

1. If there were any doubt as to the power of the Federal 
Courts to use the writ of mandamus in cases of this character, the 
question is settled in favor of the existence of that power by the 
case of The Commissioners of Knox County vs. Aspinwall, 24 
Howard S. C. R. 376. The first objection is therefore untenable. 

2. In reply to the second objection it is claimed by plaintiff that 
in the ordinance for borrowing the money, under which the debt 
was contracted, on which the judgment was rendered, there is a 
provision for levying a specific tax for the payment of the debt and 
interest. 

The language of the ordinance on this subject is as follows: — 

" Be it further enacted, that it shall be the duty of the City 
Council of said city to provide means to meet the payment of said 
bonds and coupons, when the same may become due, according to 
the contract entered into for said loan and to pay the same.' 

Does this language imply an agreement to levy a special tax 
separate from other taxes or other resources of the city, for the 
payment of this debt ? Or does it imply that out of the various 
resources of the city, its general annual tax, its wharfage, its 
licenses, or its power to borrow money, some means will be provided 
by the city authorities for that purpose ? The latter seems to be 
the more reasonable construction of the ordinance. 

The plaintiff, however, urges that by sections 1895, 1896, 1897 
of the Code, Revision of 1860, § 3274 et seq., it is made the duty 
of the Mayor and Aldermen of the city to levy a tax for the special 
purpose of paying this debt, and to see that it is collected and ap- 
propriated to that purpose, and that this duty should be enforced 
by mandamus. These sections do provide that in cases where judg- 
ment has been recovered against a city or any other civil corporation, 
and no property is found on which to levy execution, that « a tax 
must be levied as early as practicable, sufficient to pay off the 
judgment with interest and costs." 1 

1 These sections of the statute law are as follows : 

Section 3274 (1895). "Public buildings owned by the state, or any county, 
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The case of The State at the relation of Brachett vs. The County 
Judge of Floyd County, 5 Iowa R. 380, seems to intimate pretty 
strongly that in such a case if the tax was not levied, a sufficient 
remedy is provided by section 1897 in the personal responsibility 
of the officers who should refuse to make the levy. From the view 
taken of the present case by the Court, it is not necessary to decide 
this point. 

3. If it is true, as claimed by defendant, that the Mayor and 
Aldermen of Burlington have no legal authority to levy any tax 
on property liable to taxation, exceeding one per cent, per annum, 
and that they have levied a tax of that amount for the present 
year, it is clear that this Court cannot compel them to levy any 
additional tax. 

The only statutory provisions on that point, brought to the 
attention of the Court, or which it has been able to find, are the 
1st section of the Act of February 22d, 1847, to amend the charter 
of the city of Burlington, and the 1st section of the Act of January 
22d, 1853, to amend said charter. 

By the act first mentioned, it is declared " that the amount of 
tax to be levied upon real and personal estate by the Mayor and 
Aldermen of the city of Burlington, after the taking effect of this 
act, shall not exceed 12 J cents on every one hundred dollars' 
worth of property to be assessed." This is one-eighth of one per 
cent. 

The Act of 1853 says, "That to defray the current expenses of 

city, school district, or other civil corporation, or any other public property neces- 
sary and proper for carrying out the general purpose of the corporation, are ex- 
empt from execution. The property of a private citizen can in no case be levied 
upon to pay the debt of a civil corporation." 

Section 3275 (1896). " In case no property is found on which to levy, -which is 
not exempted by the last section, or if the judgment-creditor elect not to issue 
execution against such corporation, he is entitled to the amount of his judgment 
and costs in the ordinary evidences of indebtedness issued by that corporation. 
And if the debtor corporation issues no scrip or evidence of debt, a tax must be levied as 
early as possible." 

Section 3276 (1897). "A failure on the part of officers of the corporation to 
comply with the requirement of the last section, renders them personally liable for 
the debt." 
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said city, the City Council shall have power to levy and collect 
taxes on all the real and personal property in said city, not ex- 
empted by general law from taxation : Provided, That the amount 
of taxes levied for said purpose shall not in any one year exceed 
one dollar on each one hundred dollars' worth of property taxed." 

The result of these two sections considered alone would seem to 
be that except for the purpose of defraying the current expenses 
of the city, the tax cannot exceed one-eighth of one per cent., 
and cannot, for any or all purposes, exceed one per cent. 

Do the provisions of §§ 1895, 1896, and 1897 of the Code repeal 
the above sections of the city charter, or do they override them 
when brought into question together, or is there any necessary 
conflict between them ? There is certainly no express repeal, and 
the Code could not be intended by implication to repeal the sec- 
tion last quoted, for it was passed since the Code became the law 
of the land. The rule also is well understood, that a repeal by 
implication can only arise when that is the necessary inference 
from the impossibility that both the acts, supposed to be in con- 
flict, can stand. If either act is to override the other, or repeal 
the other, certainly the later expression of the legislative will must 
stand in preference to the former. But in the present case, there 
is no such necessary conflict. The provision of the Code can have 
its effect by compelling the City Council to levy the tax so far as 
it has power to levy it. The provisions of the charter can stand as 
they were intended, as a useful and just limitation of that power. 
The previous year to this the City Council of Burlington, as 
appears by the answer in this case, only levied a tax of one-half 
per cent. 

Undoubtedly if this was found to be inadequate to meet the 
current expenses, and to provide a fund to meet the judgment, it 
was the duty of the council under § 1897 of the Code, to so 
increase the tax, inside of one per cent., as to raise that fund if it 
could be so done. 

This they aver they have now done to the full extent of their 
authority, and this Court will not order them to exceed it. 

That this is a sound view of the intention of the framers of the 
Code is strongly to be inferred, from some of its provisions on the 
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subject of town and city corporations. Chapter 42 is devoted 
to providing the manner in which the citizens of a village 
or town may organize themselves into a corporation, and may 
either assume the privileges and responsibilities of towns or cities 
according to the number of the population. In speaking of a town 
charter thus adopted, it says, § 665, that it may give powers to 
establish by-laws, ordinances, &c, and « to levy and collect taxes 
on all property within the limits of such corporation which by the 
laws of the State is not for all purposes exempt from taxation, 
which tax must not exceed one per cent, per annum on the assessed 
value thereof," and § 669 says that " the preceding provisions are 
applicable to a town desiring to become organized as a city." Now 
these are the very corporations mentioned in §§1895 to 1897 inclu- 
sive, of which it is said that a tax must be levied to pay a judgment 
recovered against them. Was it meant that they should absolutely, 
at once, levy a tax sufficient to pay the debt without regard to the 
one per cent, limitation in the previous sections ? Or was it meant 
that they should use such taxing power as they had for that pur- 
pose, and no more ? If the former is the sound construction, then 
the limit upon the taxing power is nugatory, and it makes no dif- 
ference how strongly the legislature, or the charter adopted by 
the people, may forbid excessive taxation, the authorities of the 
city may, by resorting to the power to make contracts, impose 
upon the property-holders a tax unlimited in amount or duration. 
The wisdom of that provision in the Code, and in the charter of 
the city of Burlington, has been amply vindicated by events occur- 
ring since their enactment, and they should not be lightly set 
aside. 

As it appears then to the Court, that the city authorities have 
already levied for the present year, a tax as large as the law per- 
mits, no writ of mandamus can rightfully issue to compel them to 
levy more. 

The demurrer of plaintiff being to the whole answer, is overruled, 
and the application for a writ of mandamus is refused. 

The importance of the questions dis- ler in the foregoing opinion, will more 
cussed and decided by Mr. Justice Mil- fully appear when it is considered that 
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the charters of most of the western, if not 
eastern cities, contain limitations on the 
power of taxation similar to those con- 
tained in the charter of the city of Bur- 
lington, and when it is further considered 
that many of these cities, in the flush 
and prosperous times preceding 1857, 
contracted heavy debts by way of sub- 
scriptions to the stock of railway com- 
panies, for internal improvements, and 
for other purposes. Its practical im- 
portance, therefore, as well as the high 
position and ability of the Judge who 
delivered the opinion, well justifies its 
publication. 

The case is suggestive of a few thoughts 
which we will briefly present. We have 
given in a note the sections of the Code 
to which the opinion refers, in order 
that the reader might have a clear view 
of all the statute law bearing on the 
subject. 

I. The first remark we make is, that 
there is nothing in the opinion which 
favors the idea that cities will be allowed 
to evade the performance of their legal 
obligations to their creditors. If the or- 
ganic law of a municipal corporation 
contains no limitation on the rate of tax- 
ation, there is nothing in the judgment 
under consideration which denies the 
right of a judgment-creditor to a specific 
or other sufficient tax immediately to pay 
his debt. In the absence of such limita- 
tion on the taxing power, then, if the 
creditor has been prudent enough to sti- 
pulate for the levy of a specific tax, it 
cannot be doubted that his rights would, 
if necessary, be enforced against the de- 
linquent tribunal or debtor by mandamus. 
And where, as in the principal case, 
there is a limitation, it is very plainly 
intimated, and doubtless would have 
been so decided if the case had called 
for it, that the debtor corporation would, 
if necessary to pay the judgment, be 
compelled to levy the maximum rate 



authorized by its charter. These ob- 
servations may be extended to and ap- 
plied, mutatis mutandis, to counties and 
other civil corporations. 

II. In regard to the decision of the 
main point involved, no reason is seen 
to question its correctness. The credit- 
or had not stipulated for the levy of a 
special tax to pay his debt. The charter 
of the city contained, at the time the 
debt was created, an express provision, 
"the wisdom of which," according to 
Mr. Justice Miller, "has been amply 
vindicated" by experience, limiting the 
taxing power. The object of this pro- 
vision is obvious — to secure the citizen 
and property-owner against onerous and 
excessive taxation. The sections of the 
Code of Iowa relied on by the relator 
were held by the Court, and we think 
correctly, not to confer the right upon 
the city to levy taxes to an amount 
greater than the charter-rate. These 
sections occur in the general statutes 
of the State in the chapter on " Execu- 
tions." They do not confer upon the 
city a distinct, substantive, grant of the 
power of taxation; but can have effect by 
compelling the city to levy, in accordance 
Kith its charter and as far as it has the 
power to do so, a tax to pay the debt. 

The case before the Court, then, was 
one where the charter of the city prohi- 
bited a rate of taxation for any one year 
to " exceed one dollar on each one hun- 
dred dollars' worth of property taxed." 
That amount the city had actually levied. 
The Court held that more could not be 
legally required of it. The legal princi- 
ples upon which this portion of the de- 
cision rests seem to the writer to be 
plain. No lawyer will question the cor- 
rectness of the proposition that neither 
a city nor any other civil body can 
exercise the right or power of taxa- 
tion unless such power or right be ex- 
pressly conferred by the Legislature. 
Recognising this well-known principle, 
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it is said in a very recent case (12 Iowa 
545), " that no property can lawfully be 
taxed until the Legislature authorizes it 
to be done, and when the act requires it 
to be done in a particular way, that way 
alone can be pursued." It follows that 
if the Legislature has conferred no power 
of this kind, the city or other political 
body can exercise none. If such power 
is delegated to a limited extent, it can 
be exercised to that extent, but no fur- 
ther. It seems, also, necessarily to fol- 
low, that the power to create a liability 
does not per se imply or carry with it the 
power to levy and collect a tax to dis- 
charge such liability. The grant of power 
to levy and collect taxes must be clear, 
distinct, and express. In the charter 
of the city of Burlington the same grant 
which gave the power contained also the 
limitations upon the extent to which it 
might be exercised. 

The precise question decided in the 
foregoing case has not, to the writer's 
knowledge, at least as respects cities, 
been elsewhere adjudicated. It was 
raised in the case of The Commonwealth 
ex rel. Hamilton vs. The Council of the 
City of Pittsburgh, 34 Pa. St. Rep. 496. 
By the Act of 1804, incorporating the 
town of Pittsburgh, the levy of a tax in 
any one year exceeding half a cent on 
the dollar was prohibited except upon 
certain conditions, which had not been 
complied with. But the Court held that 
as the special Act of 1853, which autho- 
rized the city to subscribe the stock, 
also authorized it to borrow money and 
to provide funds for its payment by the 
levy and collection of such taxes as 
might be necessary, that this amounted 
to a repeal pro tanto of any prior statu- 
tory restrictions (if any there were) upon 
the exercise of the right of taxation. 

But the principle involved in the lead- 
ing case is everywhere admitted. Thus, 
in the Elementary Treatise on the subject 
the law is thus stated and the authorities 



cited: — "The power to levy the tax is 
a limited one, and if the limits prescribed 
by the law are transcended, the levy is 
void." Blackwell on Tax Titles 190. 
" The power of taxation is the highest 
attribute of sovereignty. It cannot be 
enforced against the citizen unless it is 
clearly and distinctly authorized by 
law." Id. 194. "A municipal corpo- 
ration or other inferior organization 
possesses no power to levy taxes not 
expressly authorized by its act of incor- 
poration. Where they are thus autho- 
rized they must, in the exercise of the 
power, conform to the principles and 
requirements of the constitution." Id. 
196, 197. " The exercise of the power 
to levy taxes by the fiscal agents or offi- 
cers of a county, city, town, &c, is not 
a judicial, but a ministerial act, and is 
discretionary within the limits prescribed 
by law." Id. 196. 

In the case of Kemper vs. McClelland's 
Lessee, 19 Ohio 308 — a case in many re- 
spects strikingly like the one under 
review — these general principles were 
applied. A law of Ohio provided that 
taxes to be levied for county purposes 
should not "exceed three mills on the 
dollar." The commissioners, notwith- 
standing, imposed a tax of four and a 
half mills, and the Court held that the 
levy and all tax sales made to pay the 
same were unauthorized and void. 

III. Other questions might be sug- 
gested, but cannot be discussed at this 
time. Can the Legislature, for example, 
as against an existing creditor by an 
amendment to the law reduce the limit 
or abridge the power of taxation ? 

Again : — On the answer of the City, 
in the principal case, that it had levied 
a general tax as large as the law permit- 
ted, the Court denied a mandamus to 
compel the levy of a special tax. On the 
general tax the judgment-creditor would 
have no lien. And as officers of munici- 
pal corporations are generally held not 
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subject to garnishment, the creditor 
could acquire no lien on the proceeds 
of such general tax. Suppose the City, 
when the tax was collected, should refuse 
to pay the judgment-creditor, could not 
the Courts compel it to do so by manda- 
mus or other appropriate remedy? Sup- 
pose the City should act in bad faith and 
misappropriate the tax, could not the 
Courts, by injunction or otherwise, pro- 
tect the creditor and compel the City to 
do right ? But suppose the City, with- 
out acting in positive bad faith, should 
need or appropriate all the general tax 
in carrying on the legitimate functions 
of the corporation, such as paying offi- 
cers, repairing streets, &c, &c, can it 
be restrained from so doing by a judg- 
ment-creditor? Has a judgment-credit- 
or, under such circumstances, the right 



to be paid and to insist, if necessary, 
that the officers of a city, or at least that 
those who extend credit to it afterwards, 
shall take the scrip or credit of the city, 
and in their turn obtain judgment and 
payment ? Has a judgment-creditor any 
greater rights than a non-judgment cre- 
ditor ? If so, are judgments to be paid 
in the order of their date ? These and 
similar queries of a like practical cha- 
racter may be started, to many of which 
it would be difficult to find answers in 
cases already adjudged. They open to 
an inviting field, on the confines of which 
even, we cannot enter at this time. We 
propose to give the results of our explo- 
rations of it on a future occasion, if not 
anticipated by others. J. F. D. 

Davenfobt, Iowa. 



Supreme Court of Maine. 

SUMNER A. PATTEN VS. ANDREW WIGGIN. 

Physicians and surgeons who offer themselves to the public as practitioners, im- 
pliedly promise thereby, that they possess the requisite knowledge and skill to 
enable them to treat such cases as they undertake with reasonable success. 

This rule does not require the possession of the highest, or even the average, skill, 
knowledge, or experience, but only such as will enable them to treat the case 
understanding^ and safely. 

The law also implies that in the treatment of all cases which they undertake, they 
will exercise reasonable and ordinary care and diligence. 

They are also bound always to use their best skill and judgment in determining 
the nature of the malady and the best mode of treatment, and in all respects to 
do their best to secure a perfect restoration of their patients to health and 
soundness. 

But physicians and surgeons do not impliedly warrant the recovery of their pa- 
tients, and are not liable on account of any failure in that respect, unless 
through some default of their own duty, as already defined. 

If the settled practice and law of the profession allows of but one course of treat- 
ment in the case, then any departure from such course might properly be re- 
garded as the result of want of knowledge, skill, experience, or attention. 

If there are different schools of practice, all that any physician or surgeon under- 
Voi. XI.— 26 



